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Haddock us. Waterman.

thefor use of B. W. al.,Alfred etRaymond plainHaddock,

error,in Jamestiff vs. defendant in error.Waterman,

Error to Kane.

jurisdiction existingright facts inThe of the which itupon in is exercised.depends county
right a suit and send abroadWhen the to entertain is onceprocess established, by proper

in the thataverments the the sentdeclaration, is, was to thepresumption process proper
county.

right a suit in aWhen the to commence it mustcounty heparticular depends upon residence,
averred; right other facts,but when that must averredthese be in the decla-depends upon

the residence need not be averred.and thenration,

inThe error commenced an in theaction of assumpsitplaintiff
Court, 150,toKane Circuit recover and sent his to$ process

to returnedexecute,the DeKalb which wassheriff of county
in error. en-on the defendant default wasserved byJudgment

defendant, at the the Kane Cir-tered the term ofAprilagainst
termCourt, the amount claimed. At the same defend-cuit for

in thehis arrest of onant entered motion groundjudgment,
defendant,Court had not over the becausethat the jurisdiction

the asan in to the residencenot averment declarationthere was
averred,The declaration that the cause ofthe defendant.of

in andKane that the residedaccrued county,action plaintiff
commencement of the suit. The Court,at thein that county

motion, andsustained the arrest-S. Dickey, Judge,Theophilus
andtheTo thisthe plaintiff excepted, broughted judgment.

of error.writhis
act, under thisof the whichThat practice questionportion

“: be toIt shall not lawful for anyis as followsarises, plaintiff
resides,the latter orof the whereout countydefendantasue

debt,thein cases where contract or causefound,be exceptmay
or the con-the of the wherein county plaintiff,accruedactionof

made when itbeen shallhavemay payable;tract specifically
issueand mayin such county, processto sue againstlawfulbe

hewhere resides.to sheriff of the countythedefendantthe
actions, in law or whenof personal equity,in every speciesAnd

defendant, thethan one hisplaintiff, commencingmoreisthere
resides, have a or writsthem writeither of maywhereaction

de-or counties where the otherto countyanydirectedissued,
be found.”them mayofor eitherfendants
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Stat.,I. G. Rev. ch.Wilson, error, 88;for in citedplaintiff
1 546.Scam., ibid, Gilman,557; 539; ibid, ;405

error, 3 133Cook, Scam., ;Glover & for defendant in cited
1 Scam., 56; Scam., 2 1Scam., 403; Scam., 259;4 1302;
Gilm., Gilm.,4 546.33,

Mr. Justice :CatónbyOpinion
Scam., 539,The declaration in the 1Stone,case of Gillit vs.

this, held suffi-was like and there the averments wereprecisely
to ad-cient to the Court and we aregive jurisdiction; disposed
over-here to that that that case wasdecision. But it is supposed

Gilm.,4Anderson,ruled the one of vs.by subsequent Semple
in ma-Court,the546. It orwas not so understood intended by
Court,theofthe latter in thedecision. opinionking Although,

and commentedthe former case is not mentionedparticularly
overlooked, for it wasit could not have been pressedyetupon,

inat considerableCourt,the consideration of the length,upon
error, as willinthe the counsel the defendantof forargument

in this casebe seen 553 The decisionon of the report.page
decisions onbe in accordance all theto withprofessed previous

tointended overruleand, anythis it was notcertainly,subject;
inThe decisionswhich had been determined.thing previously

that thethethese cases can be reconciledonly upon ground
the existence ofnot anyof doesright jurisdiction depend upon

but exclusive-fact the where the suit isbeyond county brought,
isthefacts in the wherely county jurisdictionupon existing

under-as hereexercised. What is the of jurisdiction,right
astood ? It the suit ofis the to entertain plaintiffsimply right

ato reachin one of the Courtand to send thecounty, process
entertain thetodefendant that When thebeyond county. right

suit and bysend abroad the is once established properprocess
theis, thatdeclaration,averments in the the pro-presumption

words, when thecess was sent or,to the in otherproper place;
be, thatis once willestablished, thejurisdiction presumption

the is exercised.jurisdiction properly
Three classes 2, 83,of cases are in sec. ch. R.forprovided

S., in which the Court send immedi-its itsmay beyondprocess
ate first, concur,In the mustordinary two factsjurisdiction.
and be inaverred the declaration, to confer whilethis authority;
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last,in the but one fact exist;is to which must also berequired
is,averred. The first the iswhere suit a de-brought against

fendant who does not reside in the where the suit is in-county
stituted. In that case it is averred,to be to therequired give

that isCourt the suit in the of thejurisdiction, countybrought
thatand also the contract or cause of action accruedplaintiff,

there. are thefacts, alone,These and these statuterequired by
to exist, to authorize the commencement of the suit and sending
the the and the case of Gillet vs. Stonecounty;beyondprocess

need facts;decides that the declaration state these andonly
Harkness, Scam., Collins,1 vs.56;the cases of Clark vs. Key

Scam.,2ibid, 403; 259; Wakefulvs. vs.Shepherd Ogden,
Bodwell, Scam.,3 Scam., 133; 302,Brown vs. 4 andGrundy,

Clark, Gilm., 33,vs. 1 determine that mustClark these facts
is,averred. case for where thebe The second con-provided

is madetract which the suit is payableupon brought specifically
event,that the suitin a In be com-county. mayparticular

thein of residence ofmenced that ofcounty, anyirrespective
and the be sent tothe amayprocess county.parties, foreign

theCollins,of and of cases refer-The case vs. some otherKey
in theto, show fact need be averred decla-red that oneonly
is,third where theration, to the The casejurisdiction.give

defendants,or more in dif-suit is two residingagainstbrought
aincounties, when the action bemay countyferent brought

beresides, the sent be-either of them when maywhere process
other Here thethe to reach the defendants.yond county juris-

and send thediction, or to entertain the suit abroad pro-right
fact, is,one andthe but thatcess, existence ofdepends upon

the suitof defendants resides in the wherethat one the county
decides that thiscase Andersonis The of vs.Semplebrought.

of the thusfact, the Courtone whichupon depends,jurisdiction
How, observed,the declaration. it will hebe averred inmust

thecertain facts within thethe existence of county,that upon
there,of the and thethe suitauthorizes commencementstatute

and the of all theseof to another county; principleprocessissuing
must aver the ofbe,seems to that the declaration existencecases

and it is averthe that tounnecessarythese facts within county,
that andcounty,existence of fact whichthe any beyond upon

isaction not Itto the is made tothe commence depend.right
the mayalso states where go—thattrue that the statute process
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is, case,in the the the defendantfirst to where absentcounty
the absentresides, and, in the second the wherecase, to county
residencedefendant found. But the eases show that thebemay
isdefendant, issued,of the theabsent to reach whom process

be as be-averred;need not be and this must theupon ground,
fore theintimated, that the facts shown which confer ju-being

therisdiction to entertain the issue thesuit and process, pre-
is, that the is exercised bysumption jurisdiction properly issuing

the to the In this caseauthorized law.by veryprocess place
it is that the thedeclaration does not defend-show thatobjected,
ant was a sent,resident of the to which the wascounty process

factsboth the which statute authorizethe toalthough requires
the commencement the suit,of are shown to Should weexist.
sustain then,this rule,the same it be neces-wouldbyobjection,

a iswhen suitsary, under the other clause of the stat-brought
ute, to hold that the declaration should theaver, in addition to
fact thein case of that the ab-Anderson,vs.required Semple
sent was ordefendant would be found in the to whichcounty
the issued. It was that, as in vs. Ander-process urged Semple
son, the ofreturn service in St. wasClair countyupon Semple
not sufficient to show that he there,resided toso as dispense
with the averment of that fact in the so here thedeclaration,
service Waterman should not be held sufficient to showupon
that he was a resident of the where he was served. Butcounty
the oneis of and not ofquestion evidence.pleading Admitting
that the service be residence,considered ofmight proof Semple’s
still that notwould inwith the averment that factofdispense
the as hisdeclaration, in theresidence that factwascounty

which the thatto his suit inupon plaintiff’s countyright bring
Hence the of it in thedepended. necessity pleading.averring

Not so here. This suit is under the other clause of thebrought
statute, and tothe facts thanit otherright depended uponbring
the theresidence of are the decla-defendant, which averred in
ration. not been existenceaverred,Had no of theirthey proof
would suffice. Where the to commence the suit dependsright

then it must thatresidence, be averred. But whenupon right
facts, then the residence need not be aver-otherdepends upon

this distinc-red, but other facts. The ofthoseonly propriety
tion to It that we findwe will not is sufficientstop investigate.
it indicated the decisions. the us forWere beforeby question
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time,the first we and should follow the rule asmight prohahly
in the Stevens, Wend., 483,indicated case of Foot vs. 17 and

thathold none of these averments the fa-were necessary, upon
miliar that in theis favor ofeveryprinciple presumption juris-
diction and of Courts ofproceedings superior general juris-
diction. But as it theis,it we think our to followduty previ-

rule, however,ous decisions which this case. Thegovern
are extend,which we not tothey certainlyprescribe, disposed

and other averments than have been held ne-formerlyrequire
As a of one rule be as well ascessary. mayquestion practice,

another this and ison it far better that rules ofsubject, practice,
when the ad-resort,once settled tribunal of last beshouldby

uncer-to,hered than to them andconstantlykeep fluctuating
tain.

reversed,Let the be re-costs,with and the causejudgment
manded.

reversed.Judgment

People the relation of WilThe of the of onState Illinois,

B.liam vs. Welcome Judge,Brown,Davenport, appellants,
Buckingham Assoand William C.William E. Poynter,

Edgar Clerk theJustices,ciate and of CountyBabcock,

ofCourt Woodford County, appellees.

Appeal from Woodford.

organization,right the of our constitution,a underThe of to provisioncounty adopt township
majority citizensaffirmative vote of a of all theis made to anexpressly depend upon

to on thewithin the entitled votecounty, question.
organiza-Legislature other mode ofdoesnot the to any townshipThe possess power provide

seventh article of the constitution.of sixth section of thethan under and virtue thetion, by
or-a continues until the townshipThe of over the business ofCounty county,the Courtpower

majority legal of aganization of all votersvote of a theis an affirmativeadopted, by
county.

as haveis in full force in such countiesThe law of the twelfth of 1849, adoptedFebruary,
legalmajorityorganization, voters of the counties.the a of all thetownship by

the consti-which is inconsistent withlaw,That of the fourth section of theportion township
invalidatingdisregarded, law.the wholebe withouttution, may

themandamus, fileda for a byThis was peremptorypetition
of Woodford county,the end that theto county judgeappellants,

commandedclerk,and their beand his associate mightjustices
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