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Haddock vs. Waterman.

Avrrep Happock, for the use of B. W. Raymond ef al., plain-
tiff in error, vs. James WarermaN, defendant in error.

Error to Kane.

The right of jurisdiction depends upon facts existing in the county in which it is exercised.

‘When the right to entertain a suit and send ahroad process is once established, by proper
averments in the declaration, the presumption is, that the process was senb to the proper
county.

When tge right to commence a suif in a particular county depends upon residence, it must be
averred; bub when that yight depends upon other facts, these must be averred in the decla-

7 ration, and then the residence need notbe averred.

The plaintiff in error commenced an action of assumpsitin the
Kane Circuit Court, to recover $ 150, and sent his process to
the sheriff of DeKalb county to execute, which was returned
served on the defendant in error. Judgment by default was en-
tered against the defendant, at the April term of the Kane Cir-
cuit Court, for the amount claimed. At the same term defend-
ant entered his motion in arrest of judgment, on the ground
that the Court had not jurisdiction over the defendant, because
there was not an averment in the declaration asto the residence
E of the defendant. The declaration averred, that the cause of

action accrued in Kane county, and that the plaintiff resided
in that county at the commencement of the suit. The Court,
Theophilus S. Dickey, Judge, sustained the motion, and arrest-
ed the judgment. To this the plaintiff excepted, and brought
his writ of error.

That portion of the practice act, under which this question
arises, is as follows: It shall not be lawful for any plaintiff to
sue a defendant out of the county where the latter resides, or
may be found, except in cases where the debt, contract or cause
of action accrued in the county of the plaintiff, or where the con-
tract may have specifically been made payable; when it shall
be lawful to sue in such county, and process may issue against
the defendant to the sheriff of the county where he resides.
And in every species of personal actions, in law or equity, when
there is more than one defendant, the plaintiff; commencing his
action where either of them resides, may have a writ or writs
issued, directed to any county or counties where the other de-
fendants or either of them may be found.”
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I. G. WiLson, for plaintiff in error, cited Rev. Stat., ch. 83;
1 Scam., 57; ibid, 539 ; ibid, 405 ; 5 Gilman, 546.

Grover & Coox, for defendant in error, cited 3 Scam., 133 ;
1 Scam., 56 ; 4 Scam., 302; 1 Scam., 403; 2 Scam., 269; 1
Gilm., 33, 4 Gilm., 546.

Opinion by Mr. Justice Carox:

The declaration in the case of Gillit »s. Stone, 1 Scam., 539,
was precisely like this, and there the averments were held sufli-
cient to give the Court jurisdiction ; and we are disposed to ad-
here to that decision. Butitissupposed that that case was over-
ruled by the subsequent one of Semple vs. Anderson, 4 Gilm.,
546. It was not so understood or intended by the Court, in ma-
king the latter decision. Although, in the opinion of the Court,
the former case is not particularly mentioned and commented
upon, yet it could not have been overlooked, for it was pressed
upon the consideration of the Court, at considerable length, in
the argument of the counsel for the defendant in error, as will
be seen on page 553 of the report. The decision in this case
professed to be in accordance with all the previous decisions on
this subject ; and, certainly, it was not intended to overrule any
thing which had previously been determined. The decisionsin
these cases can only be reconciled upon the ground that the
right of jurisdiction does not depend upon the existence of any

fact beyond the county where the suit is brought, but exclusive- -

ly upon facts existing in the county where the jurisdiction is
exercised. What is the right of jurisdiction, as here under-
stood ? It is simply the right to entertain the suit of a plaintiff
in one county, and to send the process of the Court to reach a
defendant beyond that county. When the right to entertain the
suit and send abroad the process is once established by proper
averments in the declaration, the presumption is, that the pro-
cess was sent to the proper place; or, in other words, when the
jurisdiction is once established, the presumption will be, that
the jurisdiction is properly exercised.

Three classes of cases are provided for in sec. 2, ch. 83, R.
8., in which the Court may send its process beyond its immedi-
ate ordinary jurisdiction. In the first, two facts must concur,
and be averred in the declaration, to confer this authority; while
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in the last, but one fact is required to exist ; which must also be
averred. 'The first is, where the suit is brought against a de-
fendant who does not reside in the county where the suit is in-
stituted. In that case it is required to be averred, to give the
Court jurisdiction, that the suit is brought in the county of the
plaintiff, and also that the contract or cause of action.accrued
there. These facts, and these alone, are required by the statute
to exist, to authorize the commencement of the suit and sending
the process beyond the county; and the case of Gillet vs. Stone
decides that the declaration need only state these facts; and
the cases of Clark vs. Harkness, 1 Scam., 56 ; Key vs. Collins,
ibid, 403; Shepherd ws. Ogden, 2 Scam., 259; Wakeful vs.
Grundy, 3 Scam., 133 ; Brown vs. Bodwell, 4 Scam., 302, and
Clark vs. Clark, 1 Gilm., 33, determine that these facts must
be averred. The second case provided for is, where the con-
tract upon which the suit is brought is specifically made payable
in a particular county. In that event, the suit may be com-
menced in that county, irrespective of the residence of any of
the parties, and the process may be sent to a foreign county.
The case of Key vs. Collins, and some of the other cases refer-
red to, show that only one fact need be averred in the decla-
ration, to give the jurisdiction. The third case is, where the
suit is brought against two or more defendants, residing in dif-
ferent counties, when the action may be brought in a county
where either of them resides, when the process may be sent be-
yond the county to reach the other defendants. Here the juris-
diction, or right to entertain the suit and send abroad the pro-
cess, depends upon the existence of but one fact, and that is,
that one of the defendants resides in the county where the suit
is brought. The case of Semple vs. Anderson decides that this
one fact, upon which the jurisdiction of the Court thus depends,
must be averred in the declaration. Now, it will be observed,
that upon the existence of certain facts within the county, the
statute authorizes the commencement of the suit there, and the
issuing of process to another county ; and the principle of all these
cases seems to be, that the declaration must aver the existence of
these facts within the county, and that it is unnecessary to aver
the existence of any fact beyond that county, and upon which
the right to commence the action is not made to depend. Itis
true that the statute also states where the process may go—that
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is, in the first case, to the county where the absent defendant
resides, and, in the second case, to the county where the absent
defendant may be found. But the cases show that the residence
of the absent defendant, to reach whom the process is issued,
need not be averred ; and this must be upon the ground, as be-
fore intimated, that the facts being shown which confer the ju-
risdiction to entertain the suit and issue the process, the pre-
sumption is, that the jurisdiction is properly exercised by issuing
the process to the place authorized by law. In this very case
it is objected, that the declaration does not show that the defend-
ant was a resident of the county to which the process was sent,
although both the facts which the statute requires to authorize
the commencement of the suit, are shown to exist. Should we
sustain this objection, then, by the same rule, it would be neces-
sary, when a suit is brought under the other clause of the stat-
ute, to hold that the declaration should aver, in addition to the
fact required in the case of Semple vs. Anderson, that the ab-
sent defendant was or would be found in the county to which
the process issued. It was urged that, as in Semple vs. Ander-
son, the return of service upon Semple in St. Clair county was
not sufficient to show that he resided there, so as to dispense
with the averment of that fact in the declaration, so here the
service upon Waterman should not be held sufficient to show
that he was a resident of the county where he was served. But
the question is one of pleading and not of evidence. Admitting
that the service might be considered proof of Semple’s residence,
still that would not dispense with the averment of that fact in
the declaration, as his residence in that county was the fact
upon which the plaintiff’s right to bring his suit in that county
depended. Ience the necessity of averring it in the pleading.
Not so here. This suit is brought under the other clause of the
statute, and the right to bring it depended upon other facts than
the residence of the defendant, which are averred in the decla-
ration. Had they not been averred, no proof of their existence
would suffice. Where the right to commence the suit depends
upon residence, then it must be averred. But when that right
depends upon other facts, then the residence need not be aver-
red, but only those other facts. The propriety of this distine-
tion we will not stop to investigate. It is sufficient that we find
it indicated by the decisions. Were the question before us for
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the first time, we might and probably should follow the rule as
indicated in the case of Foot vs. Stevens, 17 Wend., 483, and
hold that none of these averments were necessary, upon the fa-
miliar principle that every presumption is in favor of the juris-
diction and proceedings of superior Courts of general juris-
diction. But as it is, we think it our duty to follow the previ-
ous decisions which govern this case. The rule, however,
which they prescribe, we are certainly not disposed to extend,
and require other averments than have been formerly held ne-
cessary. As a question of practice, one rule may be as well as
another on this subject, and it is far better that rules of practice,
when once settled by the tribunal of last resort, should be ad-
hered to, than to keep them constantly fluctuating and uncer-
tain.

Let the judgment be reversed, with costs, and the cause re-
manded.

Judgment reversed.

Tur Prorre oF tHE STATE oF ILLINOIS, On the relation of Wil-
liam Davenport, appellants, »s. Wercour B. Brown, Judge,
Wirriam E. Buckineman and Wirriaw C. Poynrer, Asso-
ciate Justices, and Epear Bascoox, Clerk of the County
Court of Woodford County, appellees.

Appeal from Woodford.

The right of a county to adopt township organization, under the provision of our constitution,
is expressly made to depend upon an affirmative vote of a majority of all the citizens
within the county, entitled to vote on the question.

The Legislature does not possess the power to provide any other mode of township organiza-
tion, than under and by virtue of the sixth scetion of the seventh article of the constitution.

The power of the County Court over the business of a county, continues until the township or-
ganization is adopted, by an afiirmative vote of a majority of all the legal voters of a
county.

The law of the twelfth of February, 1849, isin full force in such counties as have adopted
the township organization, by a majority of all the legal voters of the counties.

That portion of the fourth section of the township law, which is inconsistent with the consti~
tution, may be disregarded, without invalidating the whole law.

This was a petition for a peremptory mandamus, filed by the
appellants, to the end that the county judge of Woodford county,
and his associate justices and their clerk, might be commanded
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